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1. Context

The worldwide economic crisis that erupted in mid-2008 raised questions not only about the appropriateness of the economic paradigm of globalization, but also about the effectiveness of international institutions, which for years have worked hand in glove with the economic order established in the 1940s, and institutional changes imposed in extremis by an international situation that is increasingly interdependent and globalized.

Connivance among institutions like the International Monetary Fund, World Bank and World Trade Organization illustrates the collusion between the institutions of the old order and the new, as well as their common reluctance to truly change the status quo. In the past 20 years, these institutions, along with some others, have tried to dismantle the power of the state, especially the power of developing countries to define their own economic development strategies, gradually imposing economic and political change, not only by dictating structural adjustment programs, but also through negotiation of free trade agreements that would modify not only countries’ economic policies, but also their national legislation, including provisions of their constitutions.

This essay will analyze the expansion of a long-range project that has been strongly reinforced since the 1990s by economic integration agreements, such as bilateral agreements for the protection of foreign investment, particularly those negotiated in the Americas. The goal of these efforts was to solidly establish a new international regime for protecting foreign investment (IRPFI), in which investors become privileged citizens of an international legal order designed, above all, to guarantee unlimited protection for the movement of capital belonging to large corporations, challenging the autonomy of national governments.

Because of the complexity of establishing a large-scale regime for protecting foreign investment, in recent decades the effort has advanced through smaller-scale agreements, such as free trade agreements that include investment protection clauses, and agreements for the promotion and protection of foreign investment (Bilateral Investment Treaties, or BITs, and Foreign Investment Promotion and Protection Agreements, or FIPAs). Although these mechanisms coexist and are complementary within a given country or region, that does not mean their legal implementation is free of complications. Because of the importance and repercussions of free trade agreements, they require approval from the signatory countries’ legislatures, especially because they generally rank above the Constitution in legal hierarchy.

This is not always true in the case of BITs; governments sometimes do not consider it necessary for the legislature to scrutinize the agreement. In recent years, the discretionary power of the executive branch and ad hoc offices has fallen into disuse in many countries because of the nature of the negotiations, as well as the economic and political importance of their partners. For example, BIT negotiations involving Mexico and China took more than three years and involved six rounds of negotiations, special conferences and other talks. The treaty is currently being debated in the Senate, but other, similar agreements have bypassed the legislature (Falla-Rodríguez, 2008:1-3).

Because of the large number of these agreements negotiated by the United States, that country’s Congress has played an important role in their content and approval, especially because in that country it is impossible for a treaty to take precedence over the Constitution. Since 2006, members of the US Congress have presented initiatives and bills that directly challenge the content of many of the BITs that the United States has negotiated recently. In 2008, with the passage of the Foreign Investment and National Security Act of 2007, approval of foreign investment in the country became a national security issue. This is particularly important for countries such as Mexico, Brazil and Chile, which have gradually gained a foothold in certain economic niches in the United States through their Latin American transnational companies (United States Congress Congressional Record, 2008).

Nevertheless, this has not dampened enthusiasm for negotiating bilateral investment protection agreements, rather than trade agreements with an investment chapter, because the BIT process is faster than hammering out a trade agreement. Both negotiators and legislators prefer to focus on a single issue, protection of foreign investment, instead of the complexity of a broad-spectrum trade agreement. Analysis of either of the schemes described here for protecting foreign investment reveals a common trait: the tendency to limit the power of the state and impose sanctions for any flagrant failure to protect foreign investment covered by a BIT. These agreements establish an extraterritorial mechanism for settling disputes, in which governments and companies engage in arbitration that ends with legal reconciliation or the payment of monetary indemnity. 

Because this mechanism is a central point of the BIT, governments are forced not only by the agreement, but also by their own legislatures (which approved the BIT), to fulfill investment protection commitments with another country. Because imposition of performance requirements for foreign investment or any discriminatory treatment of such investment is considered a violation of the BIT, most governments on the receiving end of capital find it very difficult to put their economic development policies ahead of the priorities of transnational companies. 

This strips governments of capital-importing countries of one of their most important functions: the ability to set public policy that takes precedence over the special interests of large corporations. Paradoxically, until just a few years ago, this argument would not have stemmed the proliferation of BITs. Since 2007, however, some South American countries, particularly Bolivia, Ecuador and Venezuela, have begun to question the unlimited power of BITs and the harm they do to public policies in the receiving countries. 

The recent questioning of BITs naturally goes against the tide of the past 50 years, during which developed countries, and especially their large corporations, pressured directly or through international institutions for clear, binding rules to protect their interests in developing countries. The most recent attempts were the ill-fated Multilateral Investment Agreement (1995) and the attempt to include the issue of investment protection in the Doha Round of the World Trade Organization (WTO); it now appears that BITs will continue to gain ground, as multilateral agreements have been abandoned, at least for the time being, since the Doha Round.

While bilateral agreements for protecting foreign investment, along with investment chapters in free trade agreements, have generally reflected corporate interests, a new phenomenon has emerged in recent years. BITs are no longer considered only a way for developed countries to protect their capital abroad, and have become a tool for protecting developing countries. The traditional model is changing, and it is becoming more common for developing countries to enter into this type of agreement. For example, large Latin American enterprises, commonly known as translatinas,
 have been pressuring their governments to negotiate protection agreements with the countries where they invest and establish subsidiaries.

2. Proposal

The development of an IRPFI is anchored to three key processes: economic integration, inspired by regionalism that, among other things, accepted the inclusion of matters not exclusively linked to trade integration, such as investment and services. This led to the inclusion of a chapter on protection of foreign investment in all free trade agreements negotiated since 1988, after the Free Trade Agreement between Canada and the United States took effect, particularly the North American Free Trade Agreement (NAFTA) in 1994.

The second anchor point came when investment was included on the WTO agenda, while the third was the negotiation of agreements for promotion and protection of foreign investment (BITs/FIPAs) originally based on the OECD model and, subsequently, on NAFTA Chapter 11. These three processes bolstered the quest for an international regime to protect foreign investment from both government protectionism and citizens in countries receiving capital.

Of these three anchors, the case of the WTO is perhaps the most ironic, since multilateral discussion of investment in the WTO recently collapsed. This was revealing, as it came when the intention was to establish a regime that would essentially regulate and protect investment worldwide. In late July 2008, the WTO negotiations broke down without having met their main goals, and the Doha Round was officially declared a failure.

The inability of the WTO, a relatively recent creation (1994), to successfully establish multilateral agreements during its first round of negotiations underscored the polarization that had marked most of the Doha meetings. It would be difficult for consensus to emerge among countries grouped around certain economic interests, without a specific regional identity, as was the case with Brazil, China and India in the so-called G21-plus; India, China and Indonesia against the United States; or the European Union and United States working together against large emerging countries such as India and China.

The breakdown of the Doha Round (2004-2007) and suspension of negotiations for the Free Trade Area of the Americas (2005) gave many countries the ideal justification for promoting their own economic agendas and trying to establish trade and investment rules more closely aligned with their own special interests.

The dual-speed strategy engineered by government representatives of most of the countries was and is a key feature of multilateral meetings, especially in the WTO. Nevertheless, countries participated in the Doha Round talks with some caution and skepticism, calculating that they might be able to gain some advantage from multilateral negotiations. At the same time, a process of bilateral, or in some cases plurilateral, negotiation of trade liberalization agreements began, covering a range of issues that went beyond tariffs, including investment (Gutiérrez-Haces, 2009:12).

One key issue related to protection of foreign investment is dispute settlement, which, as a result of the 2003 ministerial meeting in Cancún,
 was left off the future Doha agenda because of opposition from the European Union. At that meeting, the United States also showed little enthusiasm for keeping investment in the Doha Round talks. Other countries, such as Japan, Canada and Korea, which traditionally had sought to establish measures for protecting their capital, also failed to make progress in this area.

Another reason why investment was officially left out of negotiations was that after the ministerial meeting in Singapore (1996), the first WTO ministerial conference aimed at solidifying the new organization, four key issues were identified that would set the direction of future meetings: investment (because of its connection with social development), competition (to define restrictive practices that are obstacles to trade), customs (facilitating trade) and government contracts and purchasing (seeking greater transparency). These key issues, set out in the final declaration, were outlined in such a heterogeneous and restrictive way that they did little to facilitate future negotiations, even though they were part of the ministers’ final agreement of the ministers to establish a work plan on trade and investment in the WTO.

The working group met ten times between 1997 and 1999. At these meetings, the most controversial issue was related to “the advantages and disadvantages of introducing bilateral, regional and multilateral rules, from a development perspective” (Paper WT/WGTI/2, 1998).

At the ministerial meeting in Seattle (1999), the OECD countries took advantage of the opportunity to disseminate information about the negotiations under way to establish a Multilateral Investment Agreement. The OECD’s goal was not only to achieve greater consensus, but also to sound out WTO members about the possibility of establishing an investment agreement based on the content of the Multilateral Agreement on Investment (MAI), but with a broader scope, since it would regulate relationships of countries within the WTO. There was scant consensus, mainly because countries such as India, Pakistan, Malaysia and Egypt stuck to their traditional position, opposing any type of investment agreement within the WTO. In contrast, countries such as Japan, Canada and the European Union expressed interest in beginning to discuss investment as a prelude to possible negotiation of a broad investment protection agreement.

During the ministerial meeting in Cancún (2003), several representatives of both developed and developing countries concluded that after seven years of work, it was time to begin negotiations to establish an investment agreement under the WTO’s aegis. The rationale was that the many regional and bilateral agreements that existed only caused overlap and confusion. Proponents argued that a broad agreement with the WTO’s seal of approval would establish a more stable, less discriminatory framework than the existing one. Many countries, however, worried that a multilateral agreement would impose more obligations on them than already existed in the bilateral accords they had signed.

After the ministerial meeting in Cancún, resistance to multilateral negotiations on investment grew exponentially, mainly, although not exclusively, among developing countries. Several factors fed the distrust: the negative reputation of the failed Multilateral Agreement on Investment (MAI) launched unsuccessfully by the OECD in 1995; the existence of NAFTA Chapter 11 on investment, which, despite great criticism, threatened to become a model not only for the Free Trade Agreement of the Americas, but also for any other integration agreement; and the dubious use of mechanisms for settling investment disputes, included in both NAFTA and bilateral investment treaties (BITs), which came into vogue after 1994.

One of the mandates from the Cancún meeting was to include the Singapore issues in the Doha Round for Development, but in fact, as of 1 August 2004, members agreed to ignore that mandate and focus only on facilitating trade. The remaining Singapore issues were therefore eliminated from future Doha Round talks.

The failure to include investment protection on the Doha agenda contrasts sharply with the fate of the investment protection chapter that was included in the body of the NAFTA agreement (1994) long before the Doha Round began (2001). This chapter was well received by transnational corporations and later reproduced and enhanced in free trade agreements signed by the United States, Mexico and Canada with other Latin American countries.

Not content with this, the United States began negotiating bilateral investment protection agreements (BITs/FIPAs) with countries it believed should temporarily be “under observation” or on standby until they expressed not only assent, but also a deeper commitment to structural changes in their economies. This was the experience with Central America, Chile and, more recently, Colombia in negotiations with the United States.

The US initiative had a domino effect around the world. Various countries in the European Union, Asia and Latin America negotiated their own protection agreements, with or without US participation, sidestepping multilateral bodies and leaving the WTO at the mercy of its own failure.

These events were part of a long process that began in the mid-1960s, in which more powerful governments and transnational companies have tried to impose rules for protecting their investments on less economically developed countries. In analyzing the key moments in which the investors’ rules were imposed by international institutions, it is important to determine whether to consider the significance not only of the investment protection chapters in free trade agreements, but also BITs and FIPAs, (Gutiérrez-Haces, 2004:8).

3. The quest for a framework for new foreign investment protection agreements

The NAFTA negotiations in the mid-1990s were a test case, not just for Mexico, Canada and the United States, but also for the other countries in Latin America and the Caribbean, which watched with interest the results of the first round of free trade talks in which two of the world’s wealthiest industrialized countries reached an agreement on free trade with a developing country. Other countries in the region could not ignore the process; for decades, a number of them had closely followed Mexico’s protectionist, and therefore nationalist, economic policy, using it as a reference for their own policies. The negotiations gave rise to speculation about Mexico’s future, particularly whether it would accept a weakening of its leadership in Latin America in exchange for a privileged position in North America. In 1994, Mexico won approval and implementation of NAFTA and full entry into the OECD, marking the start of its closer identification with the North American model.

Aware of the stakes, Canada and the United States decided to take the greatest possible advantage of talks with a country of Mexico’s stature, which was willing to yield in certain areas in exchange for playing in the big leagues of international trade.

Mexican negotiators won exclusion from NAFTA for certain natural resources, such as petroleum, because of their concern over Canada’s bad experience with its petroleum under CUSFTA, but in exchange they let other elements pass, including the Chapter 11 provisions on investment, particularly the definition of expropriation. Over time, this would lead to a large number of complaints against the Mexican government.

One of the most innovative aspects of this negotiation was the inclusion of issues that were not strictly related to trade, such as Chapter 11, which establishes rules for behavior and treatment of investment originating within the region, and mechanisms for settling disputes arising from violation of rules protecting the three countries’ investments.

Inclusion of this chapter meant establishing an ad hoc mechanism for settling disputes. Negotiators looked to the 1960s-era agreements for protection of foreign investment (BITs), which suggested turning to one of the two bodies created for resolving differences between governments: the International Centre for Settlement of Investment Disputes (ICSID), founded in 1965 as part of the World Bank, and the United Nations Commission on International Trade Law (UNCITRAL), established in 1976.
One of NAFTA’s greatest achievements was the support it gave to the future construction of a regime for protection of foreign investment, thanks to the atmosphere of credibility and certainty created by a series of clauses that established a binding, mandatory mechanism for settling disputes. This allowed companies to sue the state directly (without the need for a diplomatic note) and have the case heard by an international body connected with the World Bank or United Nations, which would establish binding commitments between the plaintiff and the defendant, including monetary indemnity, making investment in a NAFTA country very attractive to companies.

This established a supranational judicial framework that protected the movement of capital within North America by granting broad rights and privileges to the region’s investors, giving them the power to enforce their rights through binding measures in the private sphere.

Table 1

NAFTA Chapter 11

Obligations that, if not met, can serve as the basis for a complaint
National treatment: obligation to accord investment and investors from a NAFTA country treatment no less favorable than that accorded to domestic investors and investment under like circumstances (Article 1102)

Most-favored-nation treatment: obligation to accord investment and investors treatment no less favorable than that accorded to investment and investors from any other country (Article 1103)

Minimum standard of treatment: obligation to treat investment and investors in accordance with international law, including fair and equitable treatment (Article 1105)

Expropriation and compensation: parties are prohibited from direct or indirect expropriation and from taking measures tantamount to expropriation of an investment without compensation (Article 1110)

Performance requirements: parties are forbidden to impose certain requirements or standards, such as requiring a certain level of local or domestic content in products or hiring (Article 1106).

Source: Department of Foreign Affairs and International Trade, The North American Free Trade Agreement Chapter Eleven Investment, (Ottawa: Foreign Affairs and International Trade Canada, 1992).

Before the NAFTA mechanism for settling investment disputes was designed, virtually no developing country was willing to allow issues regarding its internal rules about foreign investment to be settled in international courts. Until the 1990s, invoking the Calvo Clause when a conflict of this type arose had been the most common way of keeping foreign investors and their governments from combating protectionism in less-developed countries. Capital exporting countries were also unwilling to submit to the courts in the host country, on the grounds that judgments could be biased and local authorities inclined to protect domestic interests.

NAFTA negotiators, especially from the United States and Canada, therefore decided to draft Chapter 11 carefully, supposedly to close any loopholes that would allow Mexico to take any action contrary to the established terms.

These negotiators evidently had in mind the various scenarios that had led to nationalist actions in the past; as a result, they established not only preventive, but also punitive measures, without fully realizing that these would give corporations in the three countries enormous maneuvering room that could ultimately undermine the power of governments to implement economic and social development policies.

The most controversial aspect of NAFTA Chapter 11 is the definition of investment, its limitation and its scope, which is particularly broad.
 Investment is defined in such a way that the term covers both the act of investing and the results of that act. The breadth of matters and actions encompassed by this term is at the root of most of the conflicts that have arisen over it in the past 10 years. This is largely due to the diversity of matters that can be included in the definition, which has resulted in a broad range of legal protection for investors, facilitating the interpretation of cases that could be considered violations of Chapter 11.

Article 1139 offers a breakdown of the definitions of investment and investor: an enterprise; the capital invested; concessions; industrial and intellectual property rights; an equity security of an enterprise; a debt security of an enterprise; a loan to an enterprise; debt between subsidiaries; loans exceeding three years; interest from capital or other resources resulting from an economic activity carried out in the place where the investment is made; real estate; contributions and transfers to one of the parties; etc. (Vega, 2003:11-12, Hufbauer and Shott, 2005:204). 
Because of the diversity of activities covered, this definition has caused considerable confusion, especially over the term “expropriation,” since investments can easily run up against limitations that could be considered violations of the article on National treatment (1102) and the article on Most-favored-nation treatment (1103), which in NAFTA protect the free performance of foreign investment. 

A second factor in the large number of complaints is a legal provision in Chapter 11 (1110) that obligates the losing country to indemnify the country that filed and won the case in the currency of one of the Group of Seven countries, which include Canada and the United States. To date, all such payments have been made in US dollars (1110, sections 3 and 4).

This provision, the only one of its kind in NAFTA, has led many companies to speculate. Taking advantage of the Chapter 11 clauses, they specifically choose areas of investment known to be conflictive — especially because of sensitive environmental, labor or social issues — for their operations. The companies begin to invest, and then wait for authorities to oppose their operations so they can file a complaint and receive compensation.

4. The new generation of agreements for protecting foreign investment

Since 1994, with the successful implementation of mechanisms for settling investment disputes, transnational companies around the world have been lobbying governments to negotiate new free trade agreements that include a chapter on investment, or at least bilateral agreements for promotion and protection of foreign investment.

The United States believed NAFTA might not be enough to protect its investors’ interests and encouraged negotiation of new bilateral agreements for protecting investment as a condition for subsequent negotiation of broader trade agreements. 

	Table 1
Foreign Direct Investment Protection and Promotion Agreements

Negotiated by the United States

	Country
	Signed
	Effective date

	Albania 
	11 January 1995
	4 January 1998

	Argentina 
	14 November 1991
	20 October 1994

	Armenia 
	23 September 1992
	29 March 1996

	Azerbaijan 
	1 August 1997
	2 August 2001

	Bahrain 
	29 September 1999
	30 May 2001

	Bangladesh 
	12 March 1986
	25 July 1989

	Belarus 
	15 January 1994
	-------

	Bolivia 
	17 April 1998
	6 June 2001

	Bulgaria 
	23 September 1992
	2 June 1994

	Cameroon 
	26 February 1986
	6 April 1989

	Congo 
	12 February 1990
	13 August 1994

	Croatia 
	13 July 1996
	20 June 2001

	Czech Republic
	22 October 1991
	19 December 1992

	Democratic Republic of Congo 
	3 August 1984
	28 July 1989

	Ecuador 
	27 August 1993
	11 May 1997

	Egypt 
	11 March 1986
	27 June 1992

	El Salvador 
	10 March 1999
	-------

	Estonia 
	19 April 1994
	16 February 1997

	Georgia 
	7 March 1994
	10 August 1999

	Granada 
	2 May 1986
	3 March 1989

	Haiti 
	13 December 1983
	-------

	Honduras 
	1 July 1995
	11 July 2001

	Jamaica 
	4 February 1994
	7 March 1997

	Jordan 
	2 July 1997
	12 June 2003

	Kazakhstan 
	19 May 1992
	12 January 1994

	Kyrgyzstan 
	19 January 1993
	11 January 1994

	Latvia
	13 January 1995
	26 December 1996

	Lithuania 
	14 January 1998
	22 November 2001

	Morocco
	16 June 2004
	1 January 2006

	Mongolia 
	6 October 1994
	4 January 1997

	Mozambique 
	1 December 1998
	3 March 2005

	Nicaragua 
	1 July 1995
	-------

	Panama 
	27 October 1982
	30 May 1991

	Poland
	21 March 1990
	6 August 1994

	Republic of Moldova 
	21 April 1993
	25 November 1994

	Romania 
	28 May 1992
	15 January 1994

	Russia 
	17 June 1992
	---

	Senegal 
	6 December 1983
	25 October 1990

	Slovakia 
	22 October 1991
	19 December 1992

	Sri. Lanka 
	20 September 1991
	1 May 1993

	Trinidad and Tobago 
	26 September 1994
	26 December 1996

	Tunisia
	15 May 1990
	7 February 1993

	Turkey
	3 December 1985
	18 May 1990

	Ukraine
	4 March 1994
	16 November 1996

	Uruguay 
	4 November 2005
	-------

	Uzbekistan 
	16 December 1994
	-------


Source: United Nations Conference on Trade and Development, Bilateral Investment Treaties Online Database (Geneva: UN Conference on Trade and Development, 2008).
This led to a new generation of BITs, which became a common tool in the US international trade strategy, with investment protection as a condition for negotiation.

Over time, two effects became evident. As these types of agreements increased, so did the complaints filed between companies and states, raising questions about how much maneuvering room was left for governments to set public policy once they signed a foreign investment protection agreement or accepted an investment chapter in a trade agreement. Ironically, until 2007, no government of a developing country seriously objected to such provisions, believing that these agreements were the best way to attract foreign investment. Nevertheless, statistical evidence has shown that in most cases, there is no direct relationship between these two factors.

NAFTA established an investment protection model that would subsequently be adopted in new trade agreements negotiated by any of the three NAFTA signatories. The most novel element was the link to the existing dispute settlement bodies, ICSID and UNCITRAL. As NAFTA began to generate a significant number of complaints, however, criticism of Chapter 11 also arose, especially when companies began to use it against the governments of Canada and the United States, and not only against Mexico, as was originally expected.

There is currently a BIT model based on the OECD approach and the NAFTA model, but in the Americas the latter is more common, possibly because many BITs in the region have been signed by one of the NAFTA countries.

	Table 2

Principal crossovers between countries with BITs and NAFTA countries

	Country
	United States
	Canada
	Mexico

	Argentina
	20 October 1994
	29 April 1993
	22 July 1998

	Armenia
	29 March 1996
	29 March 1999
	

	China
	------------------------------
	Pending
	Pending

	Czech Republic
	19 December 1992
	9 March 1992
	14 March 2004

	Croatia
	20 June 2001
	30 January 2001
	

	Ecuador
	11 May 1997
	6 June 1997
	

	Egypt
	27 June 1992
	3 November 1997
	

	El Salvador
	10 March 1999 (signed)
	31 May 1999 (Signed)
	

	Slovakia
	19 December 1992
	9 March 1992
	Pending

	India
	
	Pending
	Pending

	Jordan
	12 June 2003
	Pending
	

	Latvia
	26 December 1996
	27 July 1995
	

	Panama
	14 May 2001
	13 February 1998
	14 December 2006

	Poland
	6 August 1994
	22 November 1990
	

	Romania
	15 January 1994
	11 February 1997
	

	Russia
	17 June 1992
	27 June 1991
	

	Trinidad and Tobago
	26 December 1996
	8 July 1996
	16 September 2007

	Ukraine
	16 November 1996
	24 July 1995
	


Source: United Nations Conference on Trade and Development, Bilateral Investment Treaties Online Database (Geneva: UN Conference on Trade and Development, 2008).
More recently, the Canadian government unveiled its own BIT model, which continued to recognize the NAFTA mechanisms for dispute settlement, but which included a narrower interpretation of the phrase “tantamount to expropriation,” which has caused such problems when it comes to defining what is meant by investment and under what circumstances a company can claim that a policy has violated the free performance of capital.

Canada is not the only country in the region to have designed its own BIT model. Other countries, including Argentina, Chile and even Mexico, also included provisions in their framework agreements that not only reflect their particular interests, but also their ability to learn from the experience of other agreements and try to avoid the errors of the first BITs. The Canadian BIT clearly reflects the weight of the opinion of civil society, which for several years has been fighting for renegotiation of NAFTA, particularly Chapter 11.

From this standpoint, the Canadian BIT model was a step forward and contributed to the decision to introduce an interpretation that would guarantee greater transparency in the dispute settlement process. The idea that under certain circumstances, management of natural resources or environmental norms cannot contravene the public interest, and cannot be considered expropriation by any tribunal set up through a BIT, was a very positive sign in a debate that has caused so many problems in Latin American countries that have faced lawsuits over expropriation when they attempted to defend their natural resources.

The Canadian model did not arise in a vacuum; there has been opposition in Canada to acquisition to natural resources by foreign state-owned companies since 2004. One group of legislators expressed concern about efforts by China Minmetals Corporation, a state-owned Chinese company, to acquire the emblematic mining company, Noranda Inc. The deal eventually fell through, but China did not give up, opting instead for a low-profile strategy of purchasing smaller Canadian mining companies.

	Table 3

Foreign Direct Investment Promotion and Protection Agreements

Negotiated by Canada

	Country
	Signed
	Effective date

	Argentina 
	5 November 1991
	29 April 1993

	Armenia 
	8 May 1997
	29 March 1999

	Barbados 
	29 May 1996
	17 January 1997

	Costa Rica 
	18 March 1998
	29 September 1999

	Croatia 
	3 February 1997
	30 January 2001

	Czech Republic
	15 November 1990
	9 March 1992

	Ecuador 
	29 April 1996
	6 June 1997

	Egypt 
	13 November 1996
	3 November 1997

	El Salvador 
	31 May 1999
	-------

	Hungary
	3 October 1991
	21 November 1993

	Latvia
	26 April 1995
	27 July 1995

	Lebanon
	11 April 1997
	19 June 1999

	Panama 
	12 September 1996
	13 February 1998

	Peru 
	14 November 2006
	-------

	Philippines
	10 November 1995
	1 November 1996

	Poland
	26 October 1990
	22 November 1990

	Romania 
	17 April 1996
	11 February 1997

	Russian Federation
	20 November 1989
	27 June 1991

	Slovakia 
	3 February 1997
	30 January 2001

	South Africa
	27 November 1995
	-------

	Thailand 
	17 January 1997
	24 September 1998

	Trinidad and Tobago 
	11 September 1995
	8 July 1996

	Ukraine
	24 October 1994
	24 June 1995

	Uruguay 
	29 October 1997
	2 June 1999

	Venezuela 
	1 July 1996
	28 January 1998


Source: United Nations Conference on Trade and Development, Bilateral Investment Treaties Online Database (Geneva: UN Conference on Trade and Development, 2008).
In 2005, the US Congress invoked national energy security to stop China National Offshore Oil Corporation from acquiring the US oil company, UNOCAL; the matter was resolved with the sale of UNOCAL to Chevron, although Chevron offered less than the Chinese (Salzberger: 2005:1; Walter, 2006:1). A similar case occurred in Canada against China Petrochemical Co.; in both cases, it was interesting the see the emergence of a certain kind of protectionism favoring domestic companies that manage certain natural resources in Canada and the United States, although that has not stopped the governments and companies in those two countries from exerting various types of pressure for the sale of the state-run company Petróleos Mexicanos (PEMEX).

There is currently no single BIT model. Besides the cases described above, there are also BITs that hew to the more traditional model, without the government trying to impose its own reservations or terms. One interesting case is that of El Salvador, which, before negotiating a broad treaty with the United States, made significant constitutional changes that adapted, a priori, to US requirements.

	Table 4

Bilateral Investment Treaties

Negotiated by El Salvador with Latin America and the Caribbean

	Countries
	Signed
	Effective date

	Argentina
	9 May 1996
	8 January 1999

	Belize
	4 December 2001
	-------

	Chile
	8 November 1996
	29 March 1997

	Costa Rica
	21 November 2001
	-------

	Ecuador 
	16 May 1994
	14 January 1996

	Nicaragua
	23 January 1999
	8 July 2000

	Paraguay
	30 January 1998
	8 November 1998

	Peru 
	13 June 1996
	15 December 1996

	Uruguay
	24 August 2000
	23 May 2003


Source: United Nations Conference on Trade and Development, Bilateral Investment Treaties Online Database (Geneva: UN Conference on Trade and Development, 2008).

Mexico has also evaluated its experience in NAFTA and created its own model, although the most interesting cases are certainly those involving the Canadian model, which for the first time included corporate social responsibility and the need for Canadian companies to respect human and labor rights in their overseas activities. These provisions were kept in mind in agreements signed with Peru and Colombia.

Argentina’s BIT, the draft of which was completed in 2008 and which is now in the approval process, is a different case. A look at the text, especially the footnotes, shows how much attention was paid to the Canadian, US, Guatemalan, Bolivian, Chilean and Panamanian agreements, as well as the detail with which the main complaints filed with the ICSID by some of the NAFTA countries were reviewed.

Particularly noteworthy is the discussion of alleged government responsibility in the case of an economic crisis, particularly the harm this could cause to foreign governments and their investments. After the 2002 Argentine crisis, courts tended to side with foreign companies, which argued that government incompetence had damaged their investments, resulting in an act “tantamount to expropriation.” We will return later to the complaints against Argentina.

Mexico faces the second-largest number of complaints in ICSID, although it has yet to sign onto this mechanism. It uses the complementary dispute settlement mechanism to deal with conflicts. As of 2009, Mexico had expressed no formal intent to officially join ICSID, while Canada had proposed doing so since 1995. Canada’s participation must still be ratified by provincial parliaments and the national legislature.

Mexico faces more than ten complaints and seven notifications under NAFTA Chapter 11, which obviously means that most of the conflicts have arisen with US and Canadian companies. Most of the disputes have jeopardized governance at the local level where, governments have faced countless social protests, resulting in conflicts between companies and authorities. These conflicts, considered “tantamount to expropriation,” have set an important precedent for state and municipal governments’ behavior toward foreign investment. In general, they have taken preventive action against the public in cases in which they suspect that a complaint could be filed; in other cases, governments impose a kind of self-censorship in the design of public policies that might be interpreted as affecting the free performance of capital.

	Table 5

Foreign Direct Investment Promotion and Protection Agreements

Negotiated by Mexico

	Country
	Signed
	Effective date

	Argentina 
	13 November 1996
	22 June1998

	Australia 
	23 August 2005
	-------

	Austria 
	29 June 1998
	26 March 2001

	Belgium / Luxemburg
	27 August 1998
	14 March 2003

	China
	In negotiation
	-------

	Cuba 
	30 May 2001
	29 March 2002

	Czech Republic
	4 April 2002
	13 March 2004

	Denmark
	13 April 2000
	23 September 2000

	Finland 
	22 February 1999
	30 August 2000

	France 
	12 November 1998
	11 October 2000

	Germany 
	25 August 1998
	23 February 2001

	Greece
	30 November 2000
	26 September 2002

	Holland
	13 May 1998
	1 October 1999

	Iceland
	24 June 2005
	28 April 2006

	Italy
	24 November 1999
	5 December 2002

	Korea 
	14 November 2000
	27 June 2002

	Panama 
	11 October 2005
	14 December 2006

	Portugal 
	11 November 1999
	4 September 2000

	Spain 
	10 October 2006
	-------

	Sweden
	3 October 2000
	1 July 2001

	Switzerland
	10 July 1995
	14 March 1996

	Trinidad and Tobago 
	3 October 2006
	-------

	United Kingdom
	12 May 2006
	-------

	Uruguay 
	30 June 1999
	1 July 2002


Source: United Nations Conference on Trade and Development, Bilateral Investment Treaties Online Database (Geneva: UN Conference on Trade and Development, 2008).

Because of the accelerated growth of BITs, it apparently has become unnecessary to insist on a global accord as proposed by the OECD and later the WTO. A multilateral framework with high standards for liberalization and protection of foreign investment, as well as an effective mechanism for settling disputes, already exists, thanks to the BITs and FIPAs drafted early in this century.
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Source: United Nations Conference on Trade and Development, Recent Development in International Investment Agreements 2006 (New York: UN Conference on Trade and Development, 2007).
5. The legacy of NAFTA Chapter 11

In almost every treaty or agreement negotiated and signed since 1988, the rules and provisions for protecting and liberalizing foreign investment have largely benefited governments and companies of developed countries. It is ironic that some governments of capital-importing countries that already had regulatory policies on foreign investment that were officially considered successful decided to accept new rules in order to obtain a free trade agreement with the United States.

One example is Chile’s 2003 free trade agreement with the United States, which provided broader guarantees of access and protection for investors from both countries who invested in the other and granted national treatment (Article 10.2), most-favored-nation treatment (Article 10.3), minimum standard of treatment (Article 10.4) and performance requirements (Article 10.5) for US investment.

In the Chile-US free trade agreement, several articles reflect the extent to which negotiators took into account the experience gained between 1994, when NAFTA took effect, and 2003.
 Chilean negotiators managed to keep the one-year restriction for repatriation of foreign capital for investments that came in with contracts and under DL-600. This means that for non-productive, mainly portfolio, investments, re-export of capital is prohibited unless it has been in the country at least one year (annex 10-F, DL600, section 7).
 The agreement also includes screening system for selecting investments and modifications to some articles in Chapter 10 to give greater sovereignty to state decisions, which was not the case in NAFTA. The performance requirements that were so detrimental in NAFTA were adopted selectively, resulting in a list of prohibitions. One positive move was the decision to set a deadline by which a company can file a complaint; only an investment operating for two years after the agreement took effect can file a complaint, in contrast with NAFTA, where complaints have been filed by companies that were operating before 1994, when the agreement took effect in North America. Finally, an annex was included clarifying the concept of indirect expropriation; this was a reaction to the number of complaints filed under NAFTA and their tendency to undermine the government’s regulatory capacity (Andean Community, 2003:42-43).

Chile has been interested in negotiating BITs with nearly all Latin American countries, particularly because it does not belong to MERCOSUR. In recent years, it has implemented an international strategy outside Latin America that promotes agreements reinforcing its relationship with other Pacific Rim countries.

	Table 6

Bilateral Investment Treaties

Negotiated by Chile with Latin America and the Caribbean

	Country
	Signed
	Effective date

	Argentina
	2 August 1991
	1 January 1995

	Bolivia
	22 September 1994
	21 July 1999

	Brazil
	22 March 1994
	-------

	Colombia
	25 January 2000
	-------

	Costa Rica 
	11 July 1996
	8 July 2000

	Cuba
	10 January 1996
	30 September 2000

	Ecuador 
	27 October 1993
	2 January 1996

	El Salvador 
	8 November 1996
	-------

	Guatemala
	8 November 1996 
	10 December 2001

	Honduras
	11 November 1996
	10 January 2000

	Nicaragua
	8 November 1996
	24 November 2001

	Panama 
	8 November 1996
	21 December 1999

	Paraguay
	7 August 1995
	17 December 1997

	Peru 
	2 February 2000
	11 August 2001

	Dominican Republic
	28 November 2000
	8 May 2002

	Uruguay
	26 October 1995
	22 April 1999

	Venezuela 
	2 April 1993
	25 May 1995


Source: United Nations Conference on Trade and Development, Bilateral Investment Treaties Online Database (Geneva: UN Conference on Trade and Development, 2008).
6. Latin America and Bilateral Investment Treaties (BITs)

Latin American countries that have signed one or more BITs, or negotiated a free trade agreement with an investment chapter, have faced an overwhelming number of complaints, and governments have had to pay indemnities in more than 36 cases in which ICSID or UNCITRAL ruled against them.

With the proliferation of complaints, Latin American countries have been demanding a review of the system for settling disputes through ICSID and UNCITRAL, which is necessarily tied to the signing of a BIT, arguing that the decisions favor corporate interests to the detriment of governments and their people. The situation came to a head in 2007, when the governments of Bolivia and Ecuador officially asked to withdraw from ICSID and the World Bank.

Argentina is one of the countries with the largest number of complaints, mainly related to the devaluation that occurred in 2002. Most of the plaintiffs are foreign insurance companies and banks; privatized public service companies that provide services such as electricity, gas, and potable water; and telecommunications companies.

Unlike NAFTA, the Argentine government has refused to pay compensation; as a result, the ICSID has classified it as “extremely delinquent.”

Countries that have filed complaints against Argentina include the United States (21), Chile (3), Belgium (2), France (9), Germany (2), Spain (3) and Italy (4).

	Table 7

Nature of Latin American Disputes in ICSID

	Country
	Cases
Concluded
	Complaints Pending
	Total 
Complaints
	Sector 

	Argentina
	14
	33
	47
	9 Gas distribution

9 Potable water and sanitation service

8 Distribution and generation of electricity
5 Petroleum exploration and production

3 Telecommunications

3 Debt instruments

2 Computer services

2 Rental companies

1 Financial services

1 Highway construction

1 Ports

1 Automotive sector

1 Insurance company

1 Collection agency

	Bolivia
	1
	2
	3
	1 Telecommunications

1 Mining

1 Potable water and sanitation service

	Costa Rica
	1
	3
	4
	1 Land ownership

1 Agriculture

1 Tourism

1 Shares in a company

	Chile
	1
	2
	3
	1 Construction of residential and commercial complexes

1 Publicity services

1 Food industry

	Ecuador
	5
	8
	13
	8 Petroleum exploration and production

4 Distribution and generation of electricity

1 Computer services

	El Salvador
	1
	
	1
	1 Installation and inspection of vehicle motors

	Honduras
	1
	1
	2
	2 Maintenance of highway system

	Jamaica
	3
	
	3
	3 Bauxite mines

	Nicaragua
	1
	
	1
	1 Trademarks

	Panama
	
	1
	1
	1 Distribution and generation of electricity

	Paraguay
	1
	3
	4
	2 Services

1 Food company

1 Distribution and generation of electricity

	Venezuela
	5
	5
	10
	3 Petroleum exploration and production

2 Debt instruments

1 Telecommunications

1 Construction of highway system

1 Prison construction and modernization

1 Mining

1 Agriculture


Source: Prepared by author based on data from the Web page of the International Centre for Settlement of Investment Disputes (ICSID) (http://icsid.worldbank.org/
In ICSID and UNCITRAL, Argentina’s financial crisis has been interpreted in various ways, always in the plaintiff’s favor. Recently, however, a complaint filed by Continental Casualty, a financial services company, resulted in an unexpected ruling in favor of the Argentine government, setting a hopeful precedent after a long series of failures.

Economic crises may be viewed differently in future talks. The traditional way of determining when companies may consider an economic crisis to be “tantamount to expropriation” takes a new turn with the economic crisis that began in the United States in 2008 and has affected the capitalist system worldwide. Under the practices that have predominated in the past, non-US companies could file complaints against the United States for poor management of a crisis that has bankrupted thousands of companies.

	Table 8

Bilateral Investment Treaties

Negotiated by Argentina with Latin America and the Caribbean

	Country
	Signed
	Effective date

	Bolivia
	17 March 1994
	1 May 1995

	Chile
	2 August 1991
	1 January 1995

	Costa Rica 
	21 May 1997
	1 May 2001

	Cuba
	30 November 1995
	1 January 1997

	Ecuador 
	18 February 1994
	1 December 1995

	El Salvador 
	9 May 1996
	8 January 1999

	Guatemala
	21 April 1998
	7 December 2002

	Jamaica
	8 February 1994
	1 December 1995

	Mexico
	13 November 1996
	22 January 1998

	Nicaragua
	10 August 1998
	1 February 2001

	Panama 
	15 September 2004
	15 September 2004

	Peru
	10 November 1994
	24 October 1996

	Dominican Republic
	16 March 2001
	-------

	Venezuela 
	16 November 1993
	1 July 1995


Source: United Nations Conference on Trade and Development, Bilateral Investment Treaties Online Database (Geneva: UN Conference on Trade and Development, 2008).

Perhaps the country that has best handled conflicts with ICSID and UNCITRAL is Brazil, which does not belong to ICSID and is not considering joining. The Brazilian government also accepts almost no arbitration by UNCITRAL.

In recent years, Brazil has negotiated approximately 15 BITs, which should automatically be binding through ICSID and UNCITRAL. None has been ratified by the Brazilian Congress, however, meaning that they are not officially in force and therefore complaints cannot be filed. When questions about this unusual circumstance have arisen, the Brazilian government has responded that it prefers the sovereignty of its national courts. 

	Table 9

Bilateral Investment Treaties

Negotiated by Brazil with Latin America and the Caribbean

	Country
	Signed
	Effective date

	Chile
	22 March 1994
	-------

	Cuba
	26 June 1994
	-------

	Venezuela
	4 July 1995
	-------


Source: United Nations Conference on Trade and Development, Bilateral Investment Treaties Online Database (Geneva: UN Conference on Trade and Development, 2008).
Ecuador and Bolivia are the countries that have objected most to ICSID and UNCITRAL. Ecuador has taken a less radical position than Bolivia, stating that it will not submit to ICSID’s jurisdiction in cases related to its natural resources, citing Article 25(4) of ICSID’s rules to support its position.

In 2007, the government of President Rafael Correa suggested establishing a Latin American Arbitration Forum, especially because the demands Ecuador has faced have come not just from countries like the United States, Spain and Canada, but from Latin American countries such as Chile.

	Table 10

Bilateral Investment Treaties

Negotiated by Ecuador with Latin America and the Caribbean

	Country
	Signed
	Effective date

	Argentina
	18 February 1994
	1 December 1995

	Bolivia
	25 May 1995
	15 August 1997

	Chile
	27 October 1993
	2 January 1996

	Costa Rica
	6 December 2001
	-------

	Cuba
	6 May 1997
	1 June 1998

	El Salvador
	16 May 1994
	14 January 1996

	Guatemala
	14 August 2002
	23 May 2005

	Honduras
	26 January 2000
	-------

	Nicaragua
	2 June 2000
	-------

	Paraguay
	28 January 1994
	18 September 1995

	Peru 
	7 April 1999
	9 December 1999

	Dominican Republic
	26 June 1998
	21 June 1999

	Uruguay
	31 July 1985
	21 July 1985

	Venezuela 
	18 November 1993
	1 February 1995


Source: United Nations Conference on Trade and Development, Bilateral Investment Treaties Online Database (Geneva: UN Conference on Trade and Development, 2008).
In 2005, the company EnCana because the largest investor in Ecuador, controlling approximately 12 percent of the country’s crude oil and gas production. Because of the prevailing political climate, EnCana suddenly sold its assets to two Chinese companies without notifying the Ecuadorian government of its plans, after having lost a case against Ecuador in ICSID.

Venezuela has faced a series of controversial complaints since 2007, when it began nationalizing strategic sectors such as petroleum, electricity, communications, cement companies and steel mills.

The highest-profile case was that of Exxon Mobil, which not only filed a complaint against the Venezuelan government but also froze US$12 billion in assets in the United States, Holland, England and the Netherlands Antilles.

More recently, the conflict between foreign cement producers and the Venezuelan government exposed a new facet of the issue when one complaint included a Mexican company, CEMEX, one of that country’s largest cement producers.

The construction sector is a linchpin of Venezuelan President Hugo Chávez’s political plan. Until recently, three companies controlled Venezuela’s cement production: CEMEX (50 percent); Lafarge (25 percent) and Holcim (25 percent). In April 2008, the Venezuelan government announced it was nationalizing the sector and began negotiations to transfer cement producers’ assets to the government.
 

The Venezuelan government proposed holding a 60 percent stake in each company, but CEMEX demanded more than US$1.3 billion for its shares. Unable to reach agreement, the Venezuelan government sent the National Guard to take over the Mexican company, which responded by filing a complaint with ICSID.

The first dispute to arise under the free trade agreement between the United States and Central America and the Dominican Republic (CAFTA-DR) merits closer examination, because the complaint was filed just a month after the treaty took effect. Railroad Development, a US company, sued the Guatemalan government under Chapter 10 of CAFTA-DR, accusing it of blocking construction. The plaintiff’s lawyer, Regina Varco, had been one of the negotiators of the agreement. There are also other cases in which a negotiator later became a litigator for a private company. 

	Table 11

Bilateral Investment Treaties

Negotiated by Guatemala with Latin America and the Caribbean

	Country
	Signed
	Effective date

	Argentina
	21 April 1998
	7 December 2002

	Chile
	8 November 1996
	10 December 2001

	Colombia
	5 June 2006
	-------

	Cuba
	20 August 1999
	10 August 2002

	Ecuador 
	14 August 2002
	25 May 2005


Source: United Nations Conference on Trade and Development, Bilateral Investment Treaties Online Database (Geneva: UN Conference on Trade and Development, 2008).
Some cases against Bolivia and the Dominican Republic have become emblematic, particularly because they have stemmed from action by civil society in defense of something considered a common good, such as water or electricity. Companies have generally filed complaints against these governments for not keeping citizens from using water and electricity services without paying the service provider. The companies claim the governments have not provided the infrastructure necessary for the private sector to operate.

An UNCITRAL arbitration panel is currently upholding a complaint by EDE Este, a French-owned electricity distributor in the Dominican Republic. Other companies that are also involved in the French corporation have filed complaints against the government in ICSID, invoking its commitments under CAFTA-DR. The French companies claim lack of support from the government for electricity rate increases and official hostility to its policy of cutting off service to users who have not paid their bills. The company’s complaint also argues that this virtual government subsidy for poor people has resulted in losses of US$50 million due to clandestine electricity connections.

	Table 12

Bilateral Investment Treaties

Negotiated by the Dominican Republic with Latin America and the Caribbean

	Country
	Signed
	Effective date

	Argentina
	16 March 2001
	-------

	Chile
	28 November 2000
	8 May 2002

	Cuba
	15 November 1999
	-------

	Ecuador
	26 June 1998
	21 June 1999

	Haiti
	8 October 1999
	-------

	Panama
	6 February 2003
	17 September 2006


Source: United Nations Conference on Trade and Development, Bilateral Investment Treaties Online Database (Geneva: UN Conference on Trade and Development, 2008).
Bolivia officially withdrew from ICSID in 2007, after serious conflicts with private companies providing potable water service. The conflict erupted in the city of Cochabamba, where residents openly apposed the way the company Aguas del Tunari-Bechtel was managing water service. The conflict underscored the difference between the way residents and companies view a common good. Although Bolivia officially withdrew from ICSID, the complaints against it have continued, because BITs are both retroactive and residual.

The complaints show that companies can consider countless circumstances to be “tantamount to expropriation,” even before their investment was completed, and can also claim damages even after the expiration of a BIT that was in effect when the investment was made.

	Table 13

Bilateral Investment Treaties

Negotiated by Bolivia with Latin America and the Caribbean

	Country
	Signed
	Effective date

	Argentina
	17 March 1994
	1 May 1995

	Chile
	22 September 1994
	21 July 1999

	Costa Rica 
	7 October 2002
	-------

	Cuba
	6 May 1995
	23 August 1998

	Ecuador 
	25 May 1995
	15 August 1997

	Paraguay
	3 May 2001
	-------

	Peru 
	30 July 1993
	19 March 1995


Source: United Nations Conference on Trade and Development, Bilateral Investment Treaties Online Database (Geneva: UN Conference on Trade and Development, 2008).

Final reflections

Most Latin American governments have demonstrated a lack of understanding of the implications of negotiating an investment chapter in a free trade agreement or directly accepting the terms imposed by a BIT. Many complaints have stemmed from ignorance of the breadth of BIT rules in a country. In many cases, negotiators from developing countries have finished negotiations too quickly because of political pressure from their own governments.

BITs are not infallible tools for attracting foreign investment. Governments can negotiate and implement BITs ad nauseam without it resulting in large investments from the countries with which the agreements were negotiated. Macroeconomic conditions, a clear regulatory framework, healthy public institutions, good infrastructure and investment in technological development are more important to investors than a BIT.

It is clear that governments voluntarily cede jurisdiction when they negotiate this type of agreement. Ironically, while governments put on a straitjacket when they accept these agreements, companies impose rules for performance that allow them to locate and relocate based on competitiveness and profit criteria, with no regard for whether their actions could destroy the social fabric of a community.

Not every country should negotiate an agreement like a BIT, especially those that lack a solid institutional structure or are unwilling to accept the cost of a complaint and indemnity. In recent years, countries such as Russia and Argentina have refused to accept part of this commitment. In contrast, Canada and Mexico have complied punctually with stipulations of the NAFTA mechanism, creating a climate of stability for North American companies. Nevertheless, such compliance does not guarantee more investment. Other factors can reroute investment toward what could be called its natural destination; for example, in recent years, US and Canadian companies have been exporting their capital to China, to the detriment of their NAFTA partner, Mexico.

The accusation of acts “tantamount to expropriation” has forced governments to backpedal on public policies that in the past were considered sovereign acts. Under BITs, governments do not have the right to demand that investment coincide with its economic development priorities or be directed toward the common good. In the long run, this discourages any type of public policy that might impose certain performance requirements on foreign investment.

The recent discovery, thanks to litigation between Bolivia and the company Aguas del Tunari-Bechtel, that BIT protection can be claimed by a foreign company that is not headquartered in either of the BIT signatory countries,
 because of the most-favored-nation clause, reveals not only the complexity of these agreements, but also the constant reprisals by companies against some developing countries.

It is difficult to predict how conflicts that have arisen under NAFTA Chapter 11 and BITs will turn out, but it is clear that these disputes are the result of international regulation that has ignored impacts on countries, local governments and civil society.

This essay has described how the establishment of various international institutions and the signing of countless investment protection agreements, as well as trade agreement investment chapters, are part of a generalized trend among governments and companies in developed countries to economically discipline weaker nations that traditionally have established certain protectionist measures.

We have analyzed the mechanisms that allow foreign companies to make practically unilateral decisions about where they will locate and how they will behave in NAFTA territory, as well as the near absence of public policies for addressing conflicts stemming from NAFTA Chapter 11 and BITs.

The fact that in recent years ICSID and UNCITRAL have become a kind of model for export demands not only an in-depth review of the content and consequences of these agreements and the bodies that arbitrate disputes, but also careful monitoring of any new proposals for investment protection, such as those discussed in the WTO or included in new trade agreements negotiated by the United States and the European Union.
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� Translatinas are emerging transnational Latin American companies that have made direct investments outside their country of origin. These companies became significant in the 1990s. Foreign direct investment by translatinas represents an increasing percentage of the FDI entering Latin America. The largest translatinas are based in Argentina, Brazil, Chile and Mexico. The pioneering companies were from Argentina and Brazil, while Mexico and Chile joined later. Brazil has maintained its pattern of internationalization, and Argentina has nearly disappeared as a foreign investor. Mexico and Chile have become the most dynamic (ECLAC, 2005:73-79).


� The WTO negotiations collapsed when the United States and India were unable to agree on measures to help poorer countries protect their farmers against import increases.


� The talks initially focused on the formula to be used to reduce agricultural tariffs and export subsidies. At the Cancún meeting (2003), developing countries rejected the joint US-EU agriculture proposal, leading to a backlash led by India and Brazil, with active support from China. In Hong Kong (2005), although agreement was reached on the gradual elimination of agricultural export subsidies by 2013, there was no agreement on decreasing domestic agricultural subsidies. The 2007 meeting was more relaxed, thanks to a WTO strategy change consisting of bilateral and small-group consultations. Progress was made on some technical issues in the basic text. In early 2008, high-level representatives met, including the Brazilian minister of foreign relations, Celso Amorim, and the European Union trade commissioner, Peter Mandelson. Trusting the change in the dynamics of the talks, in June, WTO director general Pascal Lamy asked a select group to draft a framework agreement on agriculture and industrial products. Finally, the Canadian and New Zealand ambassadors to the WTO presented an updated version of the basic text, which served as the basis for negotiation from 21 to 29 July, when the talks broke down altogether.


� Ministerial meetings, which are held every two years, are the forum for adopting the most important WTO decisions. All countries in the organization are represented at these meetings, where any issue related to multilateral trade agreements can be raised.


� The argument against BITs and their mechanism for settling disputes became more pointed after the Argentine crisis. There was also a growing sense that both BITs and the investment chapters in integration agreements did not really benefit the developing countries that signed them. Nevertheless, governments continued to negotiate such deals.


� In its last report to the General Council, dated 11 July 2003, the WTO working group on investments explained that in defining investment, the main debate had been between a broader concept and a more limited one. This led to the proposal of a hybrid definition that would take a limited approach on access to markets and a broader one for established investment. This implied that the definition considered different types of assets. The report also mentioned the need for receiving countries to make a greater effort to increase the transparency of their investment regimes and mentioned the debate over the principle of non-discrimination. One of the most interesting aspects mentioned in the report involved the obligations of investors and countries of origin; it was considered imperative to establish an appropriate balance of economic power, given the global reach of multinational companies and the limited power of countries receiving investments to regulate them. Eventually, this would mean establishing codes of conduct. Finally, the report emphasized the need to bring the future multilateral agreement on investment in line with GATS (Paper WT/WGTI/7).


� Because of the conflicts that have accompanied implementation of Chapter 11, especially regarding expropriation, it was subsequently acknowledged that during the negotiations there had not been an adequate assessment of the consequences of including the NAFTA text the expression, “equivalent to expropriation,” largely because the negotiators were more interested in establishing clear rules and greater certainty for investors than carefully considering the meaning of the phrase, “or take a measure tantamount to nationalization or expropriation of … an investment.” 


� Mexican legislation has a more limited definition of FDI than the one in Chapter 11. According to the latter, FDI has four components: new investment, reinvestment of profits, accounting between companies (including loans and advance payments from home offices abroad to subsidiaries in Mexico), and importing of fixed assets by assembly plants.


� Canada began negotiating BITs in 1989, based on the OECD model. In 2003, the Canadian government updated its BIT model, which currently consists of 15 articles and two annexes. This revised version reflects the experience Canada gained in NAFTA. The most significant aspects of the revision were clarifying the substantive obligations in Chapter 11, clarifying and opening up the process for settling disputes, and expanding the list of reservations and exceptions. The Canadian model distinguishes between measures that could affect investment flowing into the country and measures affecting investment already made in the country. A significant number of exceptions are listed in the annexes; key provisions include reservations on social services and the Canadian government’s ability to reserve the right to maintain or establish measures related to health, the environment, security and public education.


� Efforts to modify the 1985 Canadian Investment Act began in 2005. The goal was to protect national security while bringing the legislation into line with that of G-8 countries that had already linked investment legislation to national security. 


� Besides this measure, it should be noted that the Chilean government had already lowered the minimum reserve requirement for investment to 0% after the 1998 crisis (Silva, 2003:18; Solervicens, 2003:5).


� The unilateral policy of opening up the economy, imposed under the Pinochet regime by Finance Minister Jorge Cauas, led to the elimination of tariffs and the implementation of a national treatment clause in the Statute on Foreign Investment, Decree Law 600 of 1974 (DL-600). 


� London’s high court ruled in Venezuela’s favor in 2008, setting a precedent in the long-running battle by developing countries to protect their petroleum resources. 


� President Chávez argued that the cement companies had created a price cartel and were focusing more on exports than the domestic market.


� A company from a country that does not have a BIT can still file a complaint against another country, which has a BIT, simply because it holds shares in a company in that country. This recently occurred in a new case against Bolivia.
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Figure 1
Increase in Number of BITs 1959-2005
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